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June 10, 2015 
 
The Honorable Jason Chaffetz, Chairman 
The Honorable Elijah E. Cummings, Ranking Minority Member 
House Committee on Oversight and Government Reform 
2157 Rayburn House Office Building  
Washington, DC 20515-6143 
 
Thank you very much for your June 2, 2015 request for witnesses before the House Committee 
on Oversight and Government Reform to provide suggestions for how legislation can limit 
Freedom of Information Act exemptions and what kinds of consequences or incentives are 
needed to encourage agency compliance with the existing requirements in the code.   
 
Below are my responses to questions subsequently sent to me by the Committee’s Counsel Katy 
Rother.   
 
Please do not hesitate to contact me with any questions or clarifications to my answers.   
 
I sincerely thank you for your efforts to fix the vital Freedom of Information Act, 
 

 
 
Nate Jones 
Director of the Freedom of Information Act Project for the 
National Security Archive 
 
 
1) Are there any exemptions that should or could be eliminated in their entirety? 
 
All of the existing nine FOIA exemptions have legitimate applications, and there are none that 
should be eliminated in their entirety. The problem with the exemptions is not that there are too 
many or superfluous exemptions, rather the problem is that they are routinely misapplied and 
overused.  
 
2) Which exemptions need to be narrowed in scope? 
 
The exemptions that most need to be narrowed in scope are Exemption 3 and Exemption 5. 
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There is currently no definitive list of statutes or sections of laws that Exemption 3 may be cited 
to withhold, which allows for withholding information specifically exempted by other statutes. 
As a result of the wide latitude afforded by the exemption’s wording, there are hundreds of 
Exemption 3 statutes found in federal law. The US Department of Agriculture, for example, used 
Exemption 3 to hide information on watermelon handlers by citing the Watermelon Research 
and Promotion Act, and the USDA joined the Department of the Interior in hiding information 
on “significant” caves by invoking Exemption 3. The CIA uses an “Operational Files” statutory 
exemption to withhold histories –by definition not operational files.  Agencies also routinely use 
this exemption to obfuscate losing contract bids.  
 
Exemption 5, which allows agencies to withhold any “interagency or intra-agency 
communication,” as well as any agency-claimed “draft,” from the public, has been so routinely 
overused that Special Advisor to the President John Podesta nicknamed it the “withhold it 
because you want to” exemption. Exemption 5 has been used to censor information on DOJ Nazi 
hunting, a CIA history of the Bay of Pigs invasion, documents on US policy during the Rwandan 
genocide, the names of hospitals where 19 veterans died because of delays in medical screenings, 
and many other documents that should not have been censored. HR 653’s language changing 
Exemption 5 so that, “records that embody the working law, effective policy, or the final 
decision of the agency” (such as Office of Legal Council memos) cannot be withheld, is 
excellent. The bill’s assurance that agencies cannot use Exemption 5 for information that is older 
than 25 years is also much needed. 
 
3) What do agencies need to better perform? 
 
When the Office of Government Information Services (OGIS) was created in 2007, Congress 
gave it the power to “issue advisory opinions if mediation has not resolved [a FOIA] dispute.” 
OGIS has completed over 3,000 FIOA mediations, but unfortunately has yet to issue a single 
advisory opinion. OGIS was also tasked to “review policies and procedures of administrative 
agencies,” “review compliance” of FOIA, and to “recommend policy changes to Congress and 
the President to improve the administration” of the FOIA, however it is currently not 
independent enough to do so. In order to perform as the robust, independent watchdog it was 
intended to be, OGIS needs independence from the Office of Management and Budget and 
possibly other entities.  
 
Other avenues for enforcing agency FOIA compliance could be via agency Inspectors General or 
the Office of Special Counsel, although they lack the day-to-day FOIA expertise OGIS 
possesses.   
 
While the Department of Justice Office of Information Policy’s (OIP) mission is “to provide 
legal and policy advice to all agencies on administration of the FOIA” and also to “encourage[] 
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agency compliance with the law and for overseeing agency implementation of it,” OIP told the 
Federal FOIA Advisory Committee last year that the extent of the compliance it ensured was 
confirming that agencies properly submitted their annual FOIA reports. The OIP’s compliance 
standard for agencies is far too weak to ensure FOIA is working effectively government-wide. 
While OIP possesses the clout and the FOIA know-how to be an effective FOIA cop, it is 
unlikely to assume this responsibility short of personnel turnover within the office and a re-
evaluation of its role.   
 
One theoretical alternative to the current FOIA system is instituting something similar to the 
mandatory declassification review appeals body, the Interagency Security Classification Appeals 
Panel (ISCAP). ISCAP is composed of senior-level representatives appointed by the 
Departments of State, Defense, and Justice, the National Archives, the Office of the Director of 
National Intelligence, and the National Security Advisor. These senior representatives review 
classified documents, and vote to determine if some or all of the information can be released 
without harming US national security –majority vote rules. Yet another theoretical option is 
forced automatic release of information requested under FOIA past a certain deadline.  
 
4) What other legislative solutions should the Committee consider? 
 
No legislative solutions the Committee considers will matter unless a FOIA bill becomes law. 
Unless the Committee is able to work in step with the Senate for FOIA reforms that will pass 
both chambers that will actually fix the systemic problems in FOIA administration, this will be a 
philosophical exercise.  


